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2.1 The INCB and the 
independent committee 
model in the UN human 
rights system

The INCB was established in 
1968, pursuant to the 1961 Single 
Convention on Narcotic Drugs.31 
It is an independent committee 
of experts originally created to 
monitor the implementation of the 
Single Convention. Its role has since 
expanded, and it now monitors all 
three international drug conventions.

The INCB comprises thirteen 
independent experts acting in 
their personal capacities. Although 
ostensibly independent, the Board 
is very much part of the UN system.32 
It was created by a UN convention. 
It reports to the Economic and 
Social Council of the UN (ECOSOC) 
through the Commission on Narcotic 

31  The INCB’s predecessors (e.g. the Permanent 
Central Narcotics Board) date back to the League 
of Nations. However, the Board’s mandate, 
structure and activities are all created by the Single 
Convention on Narcotic Drugs, 1961, as amended by 
the 1972 Protocol (see n 3).

32  The Board’s ‘independence is called “technical” 
to indicate that it refers only to the performance of 
its functions, which are mainly of a technical nature. 
It depends for its election and budget on organs 
of the United Nations’, ‘Commentary on the Single 
Convention on Narcotic Drugs, 1961’ (3 August 1962) 
prepared by the Secretary-General in accordance 
with ECOSOC Res. 914 (D) (XXXIV), art. 9, para. 2, 
commentary 1. 

Drugs (CND).33 It is supported with 
secretariat services from the United 
Nations O"ce on Drugs and Crime 
(UNODC) and is funded entirely from 
the core UN budget. 

For a very brief period the INCB was, 
indeed, unique in the UN system. 
However in 1969, the year following 
the Board’s establishment, the #rst of 
the human rights treaty bodies was 
created. The UN Committee on the 
Elimination of Racial Discrimination 
(CERD) was established following 
the entry into force of the 1965 
International Convention on the 
Elimination of All Forms of Racial 
Discrimination. Like the INCB, CERD 
is an independent committee of 
experts mandated to monitor state 
compliance with the treaty that 
created it. 

The creation of CERD was followed by 
that of the Human Rights Committee, 
established in 1976 to monitor state 
compliance with the International 
Covenant on Civil and Political Rights. 
The Human Rights Committee again 
followed the same model as that 
adopted for CERD and the INCB. Also 
in 1976, the International Covenant on 
Economic, Social and Cultural Rights 
entered into force. This Covenant was 

33  CND is a subsidiary of ECOSOC known as a 
‘Functional Commission’. See http://www.un.org/
ecosoc/about/subsidiary.shtml (date of last access: 
18 January 2008).

2 Overview
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anomalous in that it did not directly 
create an independent committee. 
However in 1985, the Committee 
on Economic, Social and Cultural 
Rights was established by an ECOSOC 
resolution.34 It is the only human 
rights treaty body to be created in 
such a manner, and is identical in 
structure to CERD and the Human 
Rights Committee.35

In 1982, the Committee on the 
Elimination of Discrimination Against 
Women was created to oversee the 
UN Convention on the Elimination of 
All Forms of Discrimination Against 
Women. In 1984, the Committee 
Against Torture was established, 
followed by the Committee on 
the Rights of the Child in 1990. 
The seventh human rights treat 
body was the Committee on the 
Rights of Migrant Workers, which 
was established in 2004 when the 
International Convention on the 
Rights of All Migrant Workers and 
Their Families entered into force. All 
these independent committees were 
struck to monitor the implementation 

34  ‘Review of the composition, organization 
and administrative arrangements of the Sessional 
Working Group of Governmental Experts on the 
Implementation of the International Covenant on 
Economic, Social and Cultural Rights’ (28 May 1985) 
UN Doc. no. E/RES/1985/17.

35  Discussions are underway at the Human Rights 
Council, however, to rectify the legal status of the 
Committee on Economic, Social and Cultural Rights 
so that it too will report to the General Assembly. See 
‘Report of the O"ce of the High Commissioner for 
Human Rights on the Recti#cation of the Legal Status 
of the Committee on Economic, Social and Cultural 
Rights’ (7 November 2007) UN Doc. no. A/HRC/6/21.

of the international human rights 
treaty to which their name applies. 

All seven treaty bodies follow the 
same legal model, share the same 
general mandate (to ensure treaty 
adherence) and have the same 
primary monitoring mechanism (a 
periodic reporting process). As will be 
examined in Chapter 4, this periodic 
reporting mechanism, and others 
utilised by the treaty bodies, are 
remarkably similar to the activities of 
the INCB.

Regional human rights systems also 
utilise the independent committee 
model. In 1961, the same year as the 
adoption of the Single Convention 
on Narcotic Drugs, the Council of 
Europe adopted the European Social 
Charter, a sister convention to the 
European Convention on Human 
Rights and Fundamental Freedoms. 
The European Social Charter created 
the European Committee on Social 
Rights, composed of independent 
experts and mandated to monitor 
the Charter’s implementation.36 The 
European Committee on Social Rights 
was established and had its #rst 
session in 1961, seven years before 
the INCB was created. The European 
Committee for the Prevention of 
Torture also follows this model.37 

36  European Social Charter (1961) ETS no. 035, 
Council of Europe, 18.X.1961. 

37  The Committee oversees the terms of the 
European Convention on the Prevention of Torture 
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In Africa, the African Charter on the 
Rights and Welfare of the Child is 
monitored by the African Committee 
of Experts on the Rights and Welfare 
of the Child, modelled closely on the 
UN Committee on the Rights of the 
Child.38 The African Charter on Human 
and Peoples’ Rights is overseen by the 
African Commission on Human and 
Peoples’ Rights.39

In the Americas, the Inter-American 
Commission on Human Rights 
monitors implementation of the 
American Convention on Human 
Rights.40 

The independent committee model 
continues to be utilised at UN level 
today. Two more independent treaty 
bodies will be created once the UN 
Convention on the Rights of Persons 
with Disabilities (2006) and the 
UN Convention Against Enforced 
Disappearances (2007) enter into 
force.41 

and Cruel and Inhuman or Degrading Treatment or 
Punishment (26 November 1987) ETS no. 126. The 
entire Convention deals with the operation of the 
Committee, but see in particular Articles 1 and 4.

38  African Charter on the Rights and Welfare of the 
Child (entered into force 29 November 1999) OAU 
Doc. CAB/LEG/24.9/49, chap. II.

39  African Charter on Human and Peoples’ Rights 
(adopted 27 June 1981, entered into force 21 October 
1986) (1982) 21 ILM 58 (African Charter) arts. 30 and 
31.

40  American Convention on Human Rights 
(entered into force 18 July 1978) OAS Treaty Series 
no. 36 1144 UNTS 123 reprinted in Basic Documents 
Pertaining to Human Rights in the Inter-American 
System OEA/Ser.L.V/II.82 doc. 6, rev. 1, chap. VII 
(1992).

41  For the texts of the conventions see http://
www2.ohchr.org/english/law/index.htm#core (date 
of last access: 21 January 2008).

2.2 Key characteristics of 
the model

The structure and functioning of the 
independent committee model in 
the UN human rights system have a 
number of basic characteristics. For 
example, the human rights treaty 
bodies:

Are independent of states parties
Report annually to the General 
Assembly (with the exception 
of the Committee on Economic, 
Social and Cultural Rights, which 
reports to ECOSOC)
Were created by the treaty they 
oversee (with the exception of 
the Committee on Economic, 
Social and Cultural Rights, which 
was created by an ECOSOC 
resolution)
Are formed of independent 
experts acting in their personal 
capacities
Are funded from UN core costs
Are provided with secretariat 
services from the UN O"ce of the 
High Commissioner for Human 
Rights (itself a department of 
the UN Secretariat) (with the 
exception of the Committee on 
the Elimination of Discrimination 
Against Women, which receives 
its support from the Division for 
the Advancement of Women)

•
•

•

•

•
•
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Receive periodic reports on 
treaty compliance from states 
parties
May make recommendations 
to states parties on their treaty 
compliance 
Make decisions and 
recommendations that are not 
legally binding
Engage in a relationship with 
states parties based upon 
‘constructive dialogue’ rather 
than confrontation
Develop their own working 
procedures
Engage in dialogue with civil 
society and allow ‘shadow’ or 
‘alternative’ reporting by NGOs.

The INCB reports to ECOSOC through 
the Commission on Narcotic Drugs. 
Unlike the human rights treaty 
bodies, its secretariat is housed within 
the UNODC rather than the OHCHR. 
However, both organisations are sited 
within the UN Secretariat. Apart from 
these small exceptions, and the key 
issue of civil society engagement, all 
of the above characteristics of the 
treaty bodies are true of the INCB.
The independent committee model 
is therefore not in any way unusual. 
Yet despite the existence of the 
numerous similar international bodies 
noted above, the INCB claims to be 
unique in international relations. 
From a conceptual standpoint, this 

•

•

•

•

•

•

is incorrect. The INCB is simply an 
early example of the independent 
committee model that has been 
utilised for forty years in the UN, 
as well as in the regional human 
rights systems. As will be explored 
in Chapter 3, there is also little in 
the INCB’s legal status, structure 
or mandate to support its claim to 
unique status. Little, that is, other 
than its secrecy and unwillingness to 
engage with civil society in its work.

HR2_UNReportFeb08.indd   17 13/02/2008   15:18:41
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3.1 Structure

The seven human rights treaty bodies 
and the INCB are all independent 
in nature, and are each made up 
of independent experts acting in 
their personal capacities.42 There is 
absolutely no di!erence between 
them in this regard. 

Criteria for membership are very 
similar between the INCB and the 
treaty bodies. The 1961 Single 
Convention requires that ‘[m]embers 
of the Board shall be persons who, 
by their competence, impartiality 
and disinterestedness, will command 
general con#dence’.43 The human 
rights treaties, adopting very similar 
wording in each case, require 
people of ‘high moral standing and 
acknowledged impartiality’ in the 
area covered by the convention.44 

42  Single Convention on Narcotic Drugs, 1961 (n 3) 
art. 9. See also, for example, International Covenant 
on Civil and Political Rights (adopted 16 December 
1966, entered into force 23 March 1976) 999 UNTS 
171, art. 28(3); International Convention on the 
Elimination of All Forms of Racial Discrimination 
(adopted 21 December 1965, entered into force 4 
January 1969) 660 UNTS 195 art. 8.1.

43  Single Convention on Narcotic Drugs, 1961 (n 
3) art. 9.2.

44  This reference is from International 
Convention on the Elimination of All Forms of Racial 
Discrimination art. 8.1. Some treaties adopt slightly 
di!erent wording, for example Article 43(2) of the 

All the committees require a 
diverse geographical distribution of 
members.

The only substantial structural 
di!erence is the number of members 
on each independent committee. 
The INCB is composed of thirteen 
members while the treaty bodies 
have memberships ranging from ten 
to twenty-three.45 

The INCB is required to hold at least 
two sessions each year, but may 
sit in as many sessions as it deems 
necessary.46 In practice it tends to 
sit in three sessions, amounting 
to approximately #ve weeks 
cumulatively. These meetings are 
held in the UN O"ce in Vienna. Most 
human rights treaty bodies sit for 
three sessions of three weeks every 
year,47 these meetings being held in 
the UN O"ce in Geneva.48

The INCB and the treaty bodies also 
follow similar processes when it 

Convention on the Rights of the Child requires ‘high 
moral standing and recognised competence’.

45  Only the Committee on the Elimination 
of Discrimination Against Women (CEDAW) has 
twenty-three members; the others have either ten 
or eighteen.

46  Single Convention on Narcotic Drugs, 1961 (n 
3) art. 11.2.

47  See http://www.ohchr.org/english/bodies/
index.htm for the sessions of each treaty body (date 
of last access: 1 November 2007).

48  One exception is the Committee on the 
Elimination of Discrimination Against Women, which 
sits in New York.

3 Structure, 
mandate and legal 
status
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comes to the election of members. 
Apart from three direct nominations 
to the INCB allotted to the WHO,49 
for which there is no equivalent 
mechanism in the UN human rights 
system, members of the INCB are 
nominated by states parties to 
the treaties and are elected by 
ECOSOC.50 The human rights treaty 
body members are nominated 
by states parties and elected at a 
meeting of the states parties to the 
relevant convention convened by 
the UN Secretary-General.51 The 
terms of service vary depending on 
the committee, but all may be re-
elected.52 The INCB is headed by a 
President elected by its members,53 
and treaty bodies are headed by a 
Chair elected by their committee 
members.54

49  Single Convention on Narcotic Drugs, 1961 (n 
3) art. 9.1(a).

50  Ibid. art. 9.1. 

51  See, for example, International Covenant on 
Civil and Political Rights (n 42) art. 30.4; Convention 
Against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (adopted 9 
December 1975, entered into force 26 June 1987) 
UNGA Res. 39/46 UN Doc. A/39/51 (1984) art. 17(3); 
Convention on the Rights of the Child (adopted 20 
November 1989, entered into force 2 September 
1990) 1577 UNTS 3, art. 43(5).

52  See Single Convention on Narcotic Drugs, 
1961 (n 3) art. 10.1. Most of the human rights treaties 
speci#cally state this, for example Convention on the 
Rights of the Child (n 51) art. 43(6) and Convention 
Against Torture (n 51) art. 18(1); ICERD (n 42), 
however, does not. In practice, however, members 
may be re-elected. 

53  Single Convention on Narcotic Drugs, 1961 (n 
3) art. 11.1.

54  This provision is not contained in the 
conventions but forms part of the rules of procedure 
of the committees. See, for example, Human Rights 
Committee, ‘Rules of Procedure of the Human Rights 

INCB members receive a nominal 
payment of one dollar per year, but 
their expenses are covered by UN 
core costs as determined by the 
General Assembly.55 Human rights 
treaty body members are unpaid, but 
their expenses are also paid from core 
costs as determined by the General 
Assembly.56 

Secretariat services for the INCB 
are provided for by the UNODC. 
Secretariat services for the treaty 
bodies are provided by the OHCHR.57 
Both are full departments of the UN 
Secretariat and directly comparable.

The INCB reports annually on its work 
and #ndings to ECOSOC through 
the Commission on Narcotic Drugs. 
The treaty bodies report annually to 
the UN General Assembly, and also 
submit information to the Human 
Rights Council, a subsidiary of the 
General Assembly.

For all practical purposes, therefore, 
the structures of the INCB and the 
human rights treaty bodies are 
identical.

Committee’ (22 September 2005) UN Doc. no. CCPR/
C/3/Rev.8, rule 17 and Committee on the Rights of 
the Child, ‘Provisional Rules of Procedure’ (25 April 
2005) UN Doc. no. CRC/C/4/Rev.1, rule 16. 

55  Single Convention on Narcotic Drugs, 1961 (n 
3) art. 10.6.

56  See, for example, Convention on the Rights of 
the Child (n 51) art. 43.12 and International Covenant 
on Civil and Political Rights (n 42) art. 35.

57  With the exception of CEDAW, which receives 
the bulk of its support from the Division on the 
Advancement of Women. The OHCHR, however, also 
has a signi#cant role to play.

HR2_UNReportFeb08.indd   19 13/02/2008   15:18:41
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3.2 Mandate

3.2.1 General mandate

The primary mandate of the INCB is 
to monitor implementation of the 
three international drug conventions. 
A similar mandate is held by each 
of the independent human rights 
committees in relation to one of 
the seven human rights treaties. 
The content of the conventions, 
in this regard, is essentially 
irrelevant. Whether it is ensuring 
the prohibition of torture or access 
to medical opiates, monitoring the 
implementation of treaty provisions 
by states parties is the key element of 
their responsibilities, rather than the 
subject matter. Nothing in this regard 
sets the INCB apart from the human 
rights treaty bodies.

3.2.2 Sensitivity

It might be argued that the INCB deals 
with issues of particular sensitivity, 
necessitating that its work take place 
behind closed doors. However, such 
a suggestion does not stand up to 
scrutiny, as the INCB is not the only 
independent monitoring body that 
deals with information and subject 
matter of a detailed, sensitive or 
controversial nature. For example:

The INCB deals with estimates of •

need for medical opiates in each 
state party. The Committee on 
Economic, Social and Cultural 
Rights monitors expenditure 
on health, social services and 
education and matches that 
expenditure to the identi#ed 
needs of the most vulnerable 
populations in the country. 
The INCB addresses situations 
where states parties are not 
abiding by their obligations 
under the drug conventions, 
which may involve receiving 
information from law 
enforcement agencies. The 
Committee Against Torture 
handles allegations of torture 
and also investigates ‘grave and 
systematic’ violations of the 
torture convention.
The INCB plays a role in relation 
to reducing tra"cking in illicit 
drugs. The Committee on the 
Rights of the Child assesses state 
compliance relating to the ban 
on child pornography, the sale of 
children and child tra"cking.58

58  It may also be argued that because licit drug 
supply relates to world trade and economic issues, 
this necessitates the Board acting in secrecy. If 
this was the case, the World Trade Organization 
(WTO) would be as secretive as the INCB. Yet all 
o"cial documents of the WTO, including dispute 
settlements, are available online. In addition, 
the WTO General Council adopted guidelines 
on NGO relations more than ten years ago. See 
General Council of the World Trade Organization, 
‘Guidelines for arrangements on relations with Non-
Governmental Organizations’ (23 July 1996) Doc. no. 
WT/L/162.

•

•
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3.2.3 ‘Continuing dialogue’

The INCB is mandated to enter 
into a ‘continuing dialogue’ with 
governments relating to their 
obligations under the conventions. 
Again, this is almost identical to the 
human rights committees. While the 
1961 Single Convention refers to a 
process of ‘continuing dialogue’ with 
governments,59 the periodic reporting 
process60 of the human rights treaty 
bodies is conceptualised as one of 
‘constructive dialogue’.61 There are, 
however, two distinct di!erences:

In order for ‘constructive 
dialogue’ to take place, the 
human rights treaty bodies 
have recognised the need for 
meaningful engagement with all 
levels of society. Only when all 
relevant information is available 
from a diversity of perspectives 
can the committees gain a 
true picture of the situation on 
the ground in the country and 

59  Single Convention on Narcotic Drugs, 1961 (n 
3) art. 9.5.

60  See Chapter 4 below for a discussion of the 
working methods of the treaty bodies.

61  See, for example, Committee on the Rights 
of the Child, ‘Guidelines regarding the form and 
content of periodic reports’ (29 November 2005) 
UN Doc. no. CRC/C/58/Rev.1, para. 4: ‘The periodic 
report should provide the Committee with a basis 
for constructive dialogue with the State party about 
the implementation of the Convention and the 
enjoyment of human rights by children in the State 
party’. See also working methods of the Committee 
Against Torture, http://www2.ohchr.org/english/
bodies/cat/workingmethods.htm (date of last access: 
21 January 2008).

•

undertake an honest dialogue 
with the government delegation. 
In this process, civil society and 
NGOs act as a check and balance 
on the government information. 
The INCB does not operate in 
this fashion, instead choosing 
to accept only the information 
provided by governments. 
The Board has, over the years, 
reportedly become more and 
more antagonistic and bullish in 
its approach to states parties.62 
This may be contrasted with 
the open and constructive 
discussions that take place 
between the human rights 
committees and the country 
delegations during their periodic 
meetings. The stated policy of 
the UN human rights system is to 
have constructive, co-operative 
and non-adversarial dialogue 
with states.63 The INCB’s approach 
in this regard is reinforced by 
its secrecy, which allows states 
parties no way to share their 
experiences and hold the Board 
to account.

62  See n 11.

63  See, for example, Bruun et al. (n 17). This policy 
extends to the Human Rights Council, established 
in 2006. See Human Rights Council (15 March 2006) 
UNGA Res. 60/251 UN Doc. no. A/RES/60/251.

•
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3.2.4 Civil society engagement 

As mentioned above, INCB President 
Dr Philip Emafo has stated that the 
Board is mandated only to ‘discuss 
with governments’, and that its 
mandate is ‘not with civil society’.64 
When quizzed by a journalist on this 
point in March 2007, Dr Emafo said 
that it is necessary to read all of the 
drug conventions to #nd support for 
his assertion.65 

This claim is false. 

The 1961 Single Convention on 
Narcotic Drugs, which created the 
INCB, speci#cally mentions NGOs.66 
According to the 1961 Convention, 
as amended by the 1972 Protocol, 
the INCB may act upon information 
it has received from NGOs in order to 
begin ‘consultations’ with defaulting 
governments. Article 14.1(a) states:

If, on the basis of its examination 
of information submitted by 
Governments to the Board under 
the provisions of this Convention, 

64  Emafo (n 1).

65  Ibid.

66  The 1988 Convention does mention NGOs, 
but only in relation to measures based on the 
‘Comprehensive Multidisciplinary Outline adopted 
by the International Conference on Drug Abuse 
and Illicit Tra"cking, held in 1987, as it pertains to 
governmental and non-governmental agencies 
and private e!orts in the #elds of prevention’. It 
is not speci#c to the Board, nor does it have any 
substantive value for NGOs. UN Convention against 
the Illicit Tra"c in Narcotic Drugs and Psychotropic 
Substances 1988 (n 3) art. 14.4.

or of information communicated 
by United Nations organs or by 
specialized agencies or, provided 
that they are approved by the 
Commission on the Board’s 
recommendation, by either, other 
intergovernmental organizations or 
international non-governmental 
organizations which have direct 
competence in the subject matter 
and which are in consultative 
status with the Economic and 
Social Council under Article 
71 of the Charter of the United 
Nations or which enjoy a similar 
status by special agreement 
with the Council, the Board has 
objective reasons to believe 
that the aims of this Convention 
are being seriously endangered 
by reason of the failure of any 
Party, country or territory to 
carry out the provisions of this 
Convention, the Board shall 
have the right to propose to 
the Government concerned the 
opening of consultations or to 
request it to furnish explanations. 
(emphasis added)

Therefore, the 1961 Single Convention 
speci#cally identi#es NGOs as one 
of several legitimate sources of 
information on which the INCB 
should draw. 

The reference to NGOs was added 
by the 1972 Protocol amending 
the 1961 Single Convention.67 The 
commentaries to that Protocol 

67  Protocol amending the Single Convention on 
Narcotic Drugs, 1961 (25 March 1972) UNTS vol. 2206, 
no. 14151, art. 6.
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speci#cally state that it ‘adds as 
sources of information which the 
Board may use: specialized agencies, 
and certain other intergovernmental 
organizations and some international 
non-governmental organizations’.68 

The commentaries further describe 
the NGOs that may provide 
information, noting that:

They must be ‘international’; 
They must have ‘direct 
competence in the subject-
matter’. That requirement does 
not mean that the international 
non-governmental 
organizations concerned must 
work speci#cally in the #eld of 
narcotic drugs; organizations 
having experience on one or 
more of the manifold aspects 
of the problem of drug abuse 
could be chosen by the Board 
and the Commission, such 
as organizations concerned 
with problems of alcoholism 
and drug addiction, medicine, 
chemistry, pharmacy, social 
defence, international 
transport by air, sea, railway, 
motor cars or other vehicles, 
or customs or other border 
control;
They must enjoy consultative 
status with the Council under 
Article 71 of the Charter of the 
United Nations or a similar 
status by special agreement 
with the Council and; 

68  United Nations, Commentary on the Protocol 
amending the Single Convention on Narcotic Drugs, 
1961 (New York, 1976) art. 14, commentary 3.

a.
b.

c.

They must be approved by the 
Commission on the Board’s 
recommendation.69

Although the treaty articulates a 
narrow avenue for NGO engagement, 
it is simply false to claim, as does Dr 
Emafo, that the INCB has no mandate 
to engage with non-governmental 
organisations. On the contrary, the 
1961 Single Convention, as amended, 
provides the Board with a speci#c 
mandate to do so. Yet in its rigid 
interpretation of the conventions and 
its adherence to outmoded methods 
of working, the Board has ignored this 
signi#cant development. 

The participation of NGOs is, in 
fact, reinforced by the INCB’s own 
information about its activities. 
It states that in the course of 
its monitoring work, the Board 
analyses information ‘provided 
by Governments, United Nations 
bodies, specialised agencies or 
other competent international 
organisations’70 (emphasis added). 
This wording mirrors almost exactly 
that found in the Convention on 
the Rights of the Child, Article 45 of 
which identi#es ‘other competent 
bodies’ as sources of information 
for the periodic reporting process. 
While within the human rights 

69  Ibid. commentary 6.

70  INCB (n 3).

d.

HR2_UNReportFeb08.indd   23 13/02/2008   15:18:42



H
R

2
 | H

a
r
m
 R

e
d
u
c
t
io

n
 &

 H
u
m
a
n
 R

ig
h
t
s

‘Unique in International Relations’?                   A Comparison of the INCB and the UN Human Rights Treaty Bodies
24 ‘Unique in International Relations’?                   A Comparison of the INCB and the UN Human Rights Treaty Bodies

system this term has always been 
understood to include NGOs, the 
INCB’s interpretation appears to 
be limited to organisations such as 
WHO, UNODC and Interpol.71 This 
interpretation is further undermined 
by the General Assembly’s repeated 
resolutions recognising the need for 
co-operation with civil society and 
NGOs in relation to international drug 
control.72

Although civil society and NGOs are 
not mentioned in the 1961 Single 
Convention other than under Article 
14.1(a), and are not mentioned in 
the other two drug conventions, it is 
equally true that nothing within any 
of the drug conventions precludes 
such engagement.73 This situation 

71  These organisations were among those 
listed by Dr Emafo when quizzed on this point by 
journalists in New York (n 1).

72  See, for example, ‘International cooperation 
against the world drug problem’ (13 March 2007) 
UNGA Res. 61/183 UN Doc. no. A/RES/61/183, 
preamble and ‘International cooperation against 
the world drug problem’ (22 March 2006) UNGA Res. 
60/178 UN Doc. no. A/RES/60/178, para. 24.

73  The only restrictive note on sources of 
information  is a commentary to Article 13 of the 
Single Convention on Narcotic Drugs, 1961 relating 
to the administration of the statistical returns 
system. It states that although the Board may use 
a range of information, including information the 
government has made public as well as information 
from other governments (including states not 
party to the conventions), ‘information from private 
sources…may not be used’. This statement requires 
clari#cation, particularly in the light of the addition 
of NGOs into Article 14 of the Single Convention 
on Narcotic Drugs, 1961 by the 1972 Protocol. Does 
private sources mean privately researched, or can 
publicly available information be submitted by a 
non-governmental entity? It is interesting also that 
this statement does not appear in relation to Article 
12 and the administration of the estimates system. 
‘Commentary on the Single Convention on Narcotic 

is identical to that of the human 
rights conventions. For example, the 
Convention on the Rights of the Child 
is the only UN human rights treaty to 
mention NGOs, and even then only 
once.74 The remaining human rights 
treaties make no reference to NGOs, 
although, as is the case with the 
drug conventions, they also do not 
preclude such engagement.

From an early stage, the human 
rights treaty bodies recognised 
the importance of civil society 
engagement in their work, despite 
the fact that such involvement is not 
speci#cally required by the human 
rights conventions themselves.75 Over 
the years, the treaty bodies have 
developed an open dialogue with 
NGOs and civil society throughout 
their work, strengthening their 
recommendations and engagement 

Drugs, 1961’ (n 32) art. 13. On the board’s meetings, 
see page 32.

74  Article 2 of the Optional Protocol to CEDAW 
does note that individual or group complaints may 
be taken ‘on behalf of’ those who have su!ered 
gender-based discrimination, implying that third 
parties such as NGOs may bring the case. However, 
it is not as speci#c as the CRC. The new Disability 
Convention also refers to ‘other competent bodies’ in 
this context, but it has yet to enter into force.

75  ‘The Committee on Economic, Social 
and Cultural Rights attaches great importance 
to cooperation with all non-governmental 
organizations (NGOs) active in the #eld of economic, 
social and cultural rights – local, national and 
international, those in consultative status with the 
Economic and Social Council and those without 
such status. The Committee constantly encourages 
their participation in its activities’, Committee on 
Economic, Social and Cultural Rights, ‘Participation of 
non-governmental organizations in the Committee 
on Economic, Social and Cultural Rights’ (7 July 2000) 
UN Doc. no. E/C.12/2000/6.
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with governments in the process. 
This development is not based 
upon treaty requirements to involve 
NGOs, but is a result of the human 
rights treaty bodies’ recognition 
that in order to ful#l their mandate 
to monitor the implementation of 
the treaties, the engagement of civil 
society is essential. As noted by the 
O"ce of the High Commissioner 
for Human Rights, which serves 
as secretariat to the treaty bodies, 
‘Civil society, in particular non-
governmental organizations (NGOs), 
enhance the international human 
rights system through a multiplicity 
of roles and provide a valuable link 
from the grassroots to the national 
and international levels’.76 

The OHCHR and the treaty bodies 
are supported in their approach by 
the Charter of the United Nations, 
which speci#cally refers to non-
governmental organisations, 
recognising, from the very inception 
of the UN, the importance of civil 
society to its aims.77 The added value 
that civil society participation brings 
to the monitoring of international 
treaties has apparently escaped the 
notice of the INCB. 

76  OHCHR, ‘Strengthening partnerships with civil 
society/NGOs’, http://www.ohchr.org/EN/AboutUs/
Pages/NgoPartnerships.aspx (date of last access: 21 
January 2008).

77  See Charter of the United Nations (n 20) art. 71.

The mandate of the Board is no 
di!erent from that of the human 
rights treaty bodies in terms of the 
organisations with whom it may 
engage. What sets the INCB apart is 
not that it cannot engage with civil 
society, but rather that it chooses not 
to do so.

3.3 Legal status

3.3.1 Legal status of the 
international drug control and 
human rights treaties

The three international drug 
conventions and the seven UN 
human rights conventions occupy 
an identical status in law. All are 
international treaties drafted, agreed 
and rati#ed by states parties and 
deposited with the Secretary-General 
of the UN. All satisfy the requirements 
of the 1969 Vienna Convention on 
the Law of Treaties, which sets out 
the rules relating to international 
treaties.78 All create binding 
international obligations and all are 
essentially contracts between states. 

From a legal perspective, there 
is absolutely nothing to set each 
drug convention apart from each 
human rights treaty. States parties’ 
obligations are as legally binding 

78  For a de#nition see Vienna Convention on the 
Law of Treaties (23 May 1969, entered into force 27 
January 1980) UNTS vol. 1155, p. 331, art. 2.1(a).
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under the 1961 Single Convention, 
for example, as they are under the 
Convention on the Rights of the 
Child or the Covenant on Economic, 
Social and Cultural Rights. That one 
provision might be more prescriptive, 
such as the obligation to criminalise 
possession of illicit drugs in the 1988 
Convention,79 and another relatively 
vague, such as the protection of the 
right to freedom of expression in the 
International Covenant on Civil and 
Political Rights,80 is irrelevant. Until 
there is a con$ict between the two 
(see Section 3.3.3 below), their legal 
status is the same.

International treaties such as the 
drug and human rights conventions 
are best conceptualised as contracts 
between states, with the treaty 
provisions setting out the terms of 
the agreement. Treaty obligations 
are owed by each state party to the 
other states parties that have rati#ed 
the treaty in question. This can be 
confusing in relation to human 
rights law, where provisions set out 
obligations towards individuals 
rather than countries. Legally 
speaking, however, when a state 
violates an individual’s rights under 
an international treaty, it is in fact 
breaching its contract with other 

79  UN Convention against the Illicit Tra"c in 
Narcotic Drugs and Psychotropic Substances 1988 (n 
3) art. 3(a)(iii).

80  ICCPR (n 42) art. 19.

states to protect that person’s rights.81 
This is an international obligation 
owed to the other states parties via 
the individual in question, not to the 
UN or any independent body. 

3.3.2 Legal status of the INCB 
and the human rights treaty 
bodies

The reason that states owe their 
treaty obligations to each other 
is that only states are subjects of 
international law. The individual is 
merely the subject of the agreement, 
and the independent committee 
a monitoring mechanism created 
within the treaty. The INCB and the 
human rights treaty bodies are not 
international legal subjects, nor are 
they parties to the conventions. 
Instead, as part of the drug 
conventions and the human rights 
treaties, states parties have agreed 
not only to implement the treaty 
provisions but also to engage with 
various independent committees to 
facilitate their implementation and to 
adhere to any reporting procedures 
that might be prescribed. This is a 
treaty obligation like any other. It is 
part of the contract. 

Unlike court decisions, none of 

81  See Human Rights Committee, ‘General 
Comment No. 31: The nature of the general legal 
obligation imposed on States parties to the 
Covenant’ (26 May 2004) UN Doc. no. CCPR/C/21/
Rev.1/Add.13, para. 2.
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the recommendations of either 
the INCB or of the human rights 
treaty bodies are legally binding. 
There are no direct enforcement 
mechanisms per se. The INCB has 
the power under Article 14 of the 
1961 Single Convention82 to call for 
sanctions against defaulting states 
parties in the form of an embargo 
on imports and exports of certain 
substances. However, this power 
is much weaker than that of the 
predecessor to the INCB, which 
had the power to actually impose 
such sanctions.83 The INCB may only 
recommend sanctions to ECOSOC 
through the Commission on Narcotic 
Drugs. In practice, it has never done 
so. The human rights treaty bodies 
also have certain powers akin to 
enforcement, such as calling for 
emergency measures to ensure 
further violations of human rights do 
not take place pending the outcome 
of an individual complaint,84 or 
ordering that compensation be paid 

82  Article 19 of the Single Convention on Narcotic 
Drugs, 1961 (n 3) contains a very similar provision.

83  Article 14.2 of the Commentary on the Single 
Convention on Narcotic Drugs, 1961 (n 32) states 
that ‘The Single Convention does not take over the 
provision of the 1953 Protocol 3 authorizing the 
Permanent Central Board to impose, with binding 
e!ect on Parties, an embargo of the import of opium 
or the export of opium, or both, upon any country 
or territory which has failed in a serious manner to 
comply with provisions of that Protocol’.

84  See, for example, the case of AT v Hungary 
before the Committee on the Elimination of 
Discrimination Against Women, where a mother 
sought interim measures to protect her from her 
husband as she feared for her life (25 January 2005) 
Comm no. 2/2003.

to victims of human rights abuses.85 
The Human Rights Committee and 
the Committee on the Elimination of 
Racial Discrimination, for example, 
may also hear cases brought by one 
state party against another, although 
again this has never been used. In 
each case, however, neither the INCB 
nor the committees are courts of law, 
and cannot enforce their decisions. 
Instead, the political weight of the 
treaties is their strongest asset, as all 
states have agreed the same terms. 

In this way, the ‘quasi-judicial’ 
nature of the INCB and the human 
rights treaty bodies is by far the 
less dominant of their mandates. It 
is, without doubt, the constructive 
and continuing dialogue with states 
parties in a co-operative and non-
confrontational manner to promote 
implementation of the treaties that 
takes centre stage in the operation 
of these committees.86 The INCB, 
however, has, over the years, focused 
disproportionately on its quasi-
judicial responsibilities. 

Lacking any enforcement powers, 
the independent committees in 
both systems rely on the good 
faith of states to comply with their 
recommendations.87 The INCB’s 

85  Ibid. The victim was awarded compensation.

86  See Chapter 4 below.

87  A universally recognised principle in 
international law known as Pacta Sunt Servanda, 
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secrecy in this context may cause 
further problems in relation to its 
mandate. In order for one party to 
a contract to monitor the progress 
of the other parties, and for political 
weight to take e!ect, it is essential 
that they have all the relevant 
information to hand. 

The INCB’s practice of conducting 
its business in secret in fact limits 
the e!ective monitoring of the 
conventions. The human rights 
committees, on the other hand, 
publicise all information, allowing all 
states parties to see how and whether 
other states with which they have 
contracted are living up to their treaty 
obligations. Only in this way can the 
full strength of the conventions be 
realised through political and moral 
weight.

Finally, as an independent committee 
established by international treaty 
to monitor implementation of that 
treaty by states parties, the INCB is 
itself a treaty body. (In this report, 
the term is applied only to the 
human rights committees merely 
to distinguish them from the INCB.) 
The legal status of the INCB and of 
the human rights treaty bodies is 
therefore the same.

‘Every treaty in force is binding upon the parties to 
it and must be performed by them in good faith’, 
Vienna Convention on the Law of Treaties (n 78) art. 
26.

3.3.3 Conflicts between the 
drug control and human rights 
systems: Primacy of the Charter 
of the United Nations

What happens, however, when the 
two legal systems come into con$ict? 
This issue is particularly important 
when considering UN system-wide 
coherence. 

The issue of con$icts between 
international legal systems can 
be extremely technical and 
complicated.88 There are, however, 
some clear hierarchies. One of these is 
of particular relevance – the primacy 
of the Charter of the United Nations 
as a legal instrument.89 

Article 103 of the Charter states 
speci#cally that when there is a 
con$ict between the Charter and 
another international treaty, the 
Charter shall take precedence.90 
Articles 1 and 55(c) further state that 
the United Nations shall promote 
respect for fundamental human 
rights. 

Human rights are referred to seven 
times in the Charter of the United 
Nations, from the preamble through 

88  See International Law Commission, 
‘Fragmentation of international law: di"culties 
arising from the diversi#cation and expansion of 
international law: Report of the Study Group of the 
International Law Commission’ (18 July 2006) UN 
Doc. no. A/CN.4/L.702.

89  Ibid. paras 34-36.

90  Ibid. para. 34.
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to the aims of the UN and the 
mandates of the General Assembly 
and ECOSOC. Human rights, in short, 
permeate the entire document. 
In 1948, the Universal Declaration 
of Human Rights was drafted and 
adopted to ‘give expression’ to 
the human rights requirements 
of the Charter.91 The human rights 
conventions add further content to 
these requirements, and bind states 
parties to the implementation of the 
rights they contain.

It is interesting to note that while 
the 1919 Covenant of the League of 
Nations speci#cally mentioned drug 
control,92 the later Charter of the 
United Nations excludes all mention 
of drugs. Instead, the member states 
at the San Francisco Conference that 
drafted the Charter made it clear 
that drug control came within the 
de#nition of ‘international economic, 
social, health and related problems’ 
contained in Article 55.93 Drug control 
was seen as merely a subset of these 
overarching aims. The status of drug 
control therefore pales in comparison 
to the ‘primacy of human rights in the 
Charter of the United Nations’.94

91  ‘In larger freedom: towards development, 
security and human rights for all, report of the 
Secretary-General’ (21 March 2005) UN Doc. no. 
A/59/2005/Add.1, para. 7.

92  Part I of the Treaty of Versailles (Covenant of the 
League of Nations) (1919) art. 23c.

93  See ‘Commentary on the Single Convention 
on Narcotic Drugs, 1961’ (n 32) art. 5, commentary 1; 
‘Fifth report of the Drafting Committee of the San 
Francisco Conference’ (25 May 1945) Doc. no. WD 40 
11/3/A/5, art. 55.

94  ‘In larger freedom’ (n 91) para. 183.

The scope of the rule relating to the 
higher status of the Charter over 
other international agreements 
extends to decisions of the Principal 
Organs of the United Nations, and 
clari#es the primacy of human rights 
over drug control.95 Every year the 
General Assembly adopts a resolution 
that states clearly that international 
drug control must be carried out in 
full conformity with the Charter of the 
United Nations and in particular with 
full respect for fundamental human 
rights.96 

If there is a con$ict between human 
rights and drug control as bodies 
of law, human rights law must take 
precedence. This is clear from the 
Charter and con#rmed by the highest 
policy-making body in the UN.

95  ‘Fragmentation of international law’ (n 88) para. 
35.

96  UNGA Res. 61/183 (13 March 2007) UN Doc. 
A/RES/61/183; UNGA Res. 60/178 (22 March 2006) 
UN Doc. A/RES/60/178. See also UNGA Res. 46/101 
(16 December 1991) UN Doc. A/RES/46/101; UNGA 
Res. 47/98 (16 December 1992) UN Doc. A/RES/47/98; 
UNGA Res. 48/112 (11 March 1994) UN Doc. A/
RES/48/112; UNGA Res. 49/168 (24 February 1995) UN 
Doc. A/RES/49/168; UNGA Res. 50/148 (9 February 
1996) UN Doc. A/RES/50/148; UNGA Res. 51/64 (28 
January 1997) UN Doc. A/RES/51/64; UNGA Res. 
53/115 (1 February 1999) UN Doc. A/RES/53/115; 
UNGA Res. 54/132 (7 February 2000) UN Doc. A/
RES/54/132; UNGA Res. 55/65 (26 January 2001) UN 
Doc. A/RES/55/65; UNGA Res. 56/124 (24 January 
2002) UN Doc. A/RES/56/124; UNGA Res. 58/141 (10 
February 2003) UN Doc. A/RES/58/141; UNGA Res. 
59/153 (8 February 2005) UN Doc. A/RES/59/153.
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The activities of the INCB do di!er in 
some ways from the human rights 
treaty bodies. This is inevitable due 
to the aims and objectives of the 
relevant treaties. There is no need 
under the human rights conventions, 
for example, for a system of estimates 
such as that under the 1961 Single 
Convention. Similarly, there is no 
need under the drug conventions for 
a system of individual complaints. 
Despite the very di!erent nature of 
the drug conventions and the human 
rights treaties, however, there are 
many similarities in the activities of 
these bodies.

4.1 Monitoring treaty 
implementation

According to its own information, the 
INCB:

Administers a system of estimates 
for narcotic drugs and a voluntary 
assessment system for psychotropic 
substances and monitors licit 
activities involving drugs through a 
statistical returns system.

Analyses information provided 
by Governments, United Nations 
bodies, specialised agencies or 
other competent international 
organisations, with a view to 
ensuring that the provisions of the 

international drug control treaties 
are adequately carried out by 
Governments, and recommends 
remedial measures. 

Maintains a permanent dialogue 
with Governments to assist them 
in complying with their obligations 
under the international drug 
control treaties and, to that end, 
recommends, where appropriate, 
technical or #nancial assistance to 
be provided. 97

There is nothing unique about these 
activities. Taken together, they 
describe very closely the ‘periodic 
reporting’ process that forms the 
primary mechanism for monitoring 
implementation of the human 
rights treaties, a process overseen 
by the independent human rights 
committees. While the system of 
estimates overseen by the INCB is 
di!erent in subject matter and format 
to the reports relating to human 
rights obligations, the aim of both, 
as well as the monitoring activities 
themselves, are identical. That one 
relates to a balance between drug 
supply and demand, and the other to 
the progressive realisation of human 
rights, is entirely irrelevant. The 
aim is to monitor national progress 
towards ful#lling international legal 
obligations.

Depending on the human rights 

97  See INCB (n 3).

H
R

2
 | H

a
r
m
 R

e
d
u
c
t
io

n
 &

 H
u
m
a
n
 R

ig
h
t
s

‘Unique in International Relations’?                   A Comparison of the INCB and the UN Human Rights Treaty Bodies
30

4 Activities and 
working methods

HR2_UNReportFeb08.indd   30 13/02/2008   15:18:44



‘Unique in International Relations’?                   A Comparison of the INCB and the UN Human Rights Treaty Bodies

treaty in question, every two to #ve 
years states parties to the treaty 
must submit a report to the relevant 
committee detailing its progress 
in implementing the convention’s 
provisions. The committee meets 
with a government delegation 
in what is known as the ‘plenary 
session’ to discuss the state’s 
report. Following this meeting, the 
committee publishes ‘concluding 
observations’ in which it highlights 
positive developments, areas of 
concern and key recommendations. 
Included in these recommendations 
are often suggestions relating to 
technical and #nancial assistance 
from UN specialised agencies. All of 
the UN human rights committees 
have this mechanism. 

NGOs are of fundamental importance 
to the periodic reporting process, 
and may submit an ‘alternative 
report’ to the relevant committee. In 
practice, this is strongly encouraged 
by the treaty bodies. NGOs may 
also attend a ‘pre-sessional working 
group’ meeting with the committee 
to discuss the issues raised in their 
alternative report. Based in part 
on the information the committee 
receives from NGOs, it sends a ‘list of 
issues’ to the government requesting 
further information not contained in 
the state’s report. The government 
must then make available ‘written 

replies’ to those questions. All of 
the information received, from the 
state report to NGO submissions and 
written replies, will frame the plenary 
session between the government 
delegation and the committee. 
NGOs may sit in on this meeting as 
observers. ‘Summary Records’ of this 
meeting are produced and publicised 
as minutes. 

The exact working of this basic 
system can vary from committee 
to committee. The Committee on 
Economic, Social and Cultural Rights, 
for example, allows for further NGO 
engagement at the plenary session 
stage through additional NGO 
hearings prior to the committee’s 
meetings with government 
delegations. It also allows separate 
NGO reports to be submitted at the 
pre-session and plenary session 
stages. The Committee on the Rights 
of the Child, while not allowing for 
NGO hearings at the plenary stage, 
provides for longer sessions with 
NGOs on speci#c countries at the pre-
sessional working group meetings. In 
all cases, the concluding observations 
are produced as the #nal outcome 
of the reporting process. All 
documentation is made public on the 
website of the O"ce of the UN High 
Commissioner for Human Rights.98

98  See http://www.ohchr.org/EN/HRBodies/Pages/
HumanRightsBodies.aspx (date of last access: 9 
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In contrast to the human rights 
system, the INCB conducts all 
meetings behind closed doors and 
no minutes are published. There 
is no opportunity for civil society 
involvement at any stage. Even when 
asked about its activities directly, the 
Board is evasive.99 

This closed process is a legacy of 
the Permanent Central Board, a 
predecessor of the INCB. It is noted in 
the commentaries to the 1961 Single 
Convention that ‘[s]everal procedural 
practices of the International 
Narcotics Control Board, which follow 
the practices of its predecessor, the 
Permanent Central Board, may be 
indicated’ including that, with certain 
exceptions, ‘[i]ts meetings are held 
in private’.100 This statement does not, 
however, justify the Board’s secrecy 
today, nor its failure to modernise 
its workings in accordance with UN 
standards. 

In any case, the privacy of meetings 
is an issue of procedure, rather than 
one of mandate. As noted in Section 
3.2.4 above, nothing in the three drug 
conventions precludes civil society 

January 2008).

99  See Closed to Reason (n 5) 5. Four INCB 
members were asked for information about their 
activities by the Canadian HIV/AIDS Legal Network. 
None replied. The INCB secretariat instead directed 
researchers to the INCB website.

100  ‘Commentary on the Single Convention on 
Narcotic Drugs, 1961’ (n 32) art. 11, commentary 3.

engagement or more open working 
methods. In fact, under Article 11 
of the 1961 Single Convention, the 
Board may develop its own rules of 
procedure. Its current procedure is 
therefore not binding, and is open 
to change. Again, the Board has 
chosen not to modernise its working 
methods in this regard.

It is also useful to note that even with 
the Board excluding civil society 
and states parties from its meetings, 
it is not prevented from acting on 
information received from NGOs, 
publishing relevant documentation 
and releasing its minutes in abridged 
form, as the human rights treaty 
bodies do following their sessions 
with country delegations.101 

The INCB and the human rights 
committees may develop their own 
rules of procedure and working 
methods in relation to their 
monitoring activities. As noted in 
Articles 12 and 13 of the 1961 Single 
Convention, for example, the INCB 
may ‘determine the manner’ in which 
estimates and statistical returns 
shall be furnished. Furthermore, the 
1961 Single Convention allows for 
information to be received not only 
from the government in question, 

101  The summary records of such meetings are 
abridged minutes. However, NGOs may attend to 
take more detailed notes.
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but also from intergovernmental 
organisations such as WHO, as well 
as from other states parties to the 
conventions.102 This again points away 
from the secret working practices 
the Board has adopted, practices 
that extend beyond civil society to 
include also other states parties to the 
conventions. 

The INCB chooses to exclude civil 
society, while the human rights treaty 
bodies do not. There is no reason 
why the methods used by the human 
rights treaty bodies could not be 
adopted and adapted by the INCB 
to assist with monitoring the drug 
conventions.

4.2 Quasi-judicial handling 
of violations

As noted in Section 3.3.2 above, 
the quasi-judicial operation of the 
independent committees is by far 
the less dominant aspect of the 
work of the INCB and the human 
rights treaty bodies. The handling 
of potential treaty violations is, 
nonetheless, another activity shared 
by these bodies. However, they 
follow markedly di!erent working 
methods. Again, while the other 
treaty bodies have adopted an open 

102  ‘Commentary on the Single Convention 
on Narcotic Drugs, 1961’ (n 32) art. 12, para. 4, 
commentary 3.

and transparent process, the INCB has 
chosen a secretive one.

Articles 14 of the 1961 Single 
Convention, 19 of the 1971 
Convention on Psychotropic 
Substances and 22 of the 1988 
Convention against the Illicit Tra"c 
in Narcotic Drugs and Psychotropic 
Substances are the primary provisions 
dealing with the INCB’s handling of 
violations of the treaties. They are also 
the only articles to refer speci#cally to 
an obligation of con#dentiality on the 
part of the Board.103 

Under Article 14 of the 1961 Single 
Convention, in situations where 
the Board has received information 
(including from NGOs104) that a 
state party is defaulting on its 
obligations, the INCB may begin 
‘consultations’ whereby the Board 
requests an explanation from the 
relevant government, and may 
possibly propose further discussions 
based on the state’s response. In 
such circumstances, Article 14.1(a) 
states that ‘the Board shall treat as 
con#dential a request for information 
and an explanation by a Government’. 
This con#dentiality may extend 

103  Article 16.5 of the 1971 Convention also 
provides for limited con#dentiality in relation to 
reports furnished to the Board. It is not noted above 
as it is at the discretion of the government, not the 
INCB.

104  See Section 3.2.4 above.
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further to the actual ‘consultations’ 
held with the government. While it is 
therefore legitimate for the INCB to 
handle this procedure in con#dence, 
it is a very limited provision.

Under Article 14.1(a), if the INCB feels 
that the government in question 
has failed to provide satisfactory 
explanations to allay its concerns, 
it has the power to call the matter 
to the attention of the other states 
parties to the convention and to the 
Commission on Narcotic Drugs.105 
Con#dentiality, therefore, relates 
only to those situations where the 
Board is satis#ed with the state’s 
response to its queries. Article 14.3 
con#rms this interpretation, stating 
that ‘The Board shall have the right 
to publish a report on any matter 
dealt with under the provisions of this 
article’. The commentaries to the 1972 
Protocol amending the 1961 Single 
Convention further reinforce this 
interpretation.106 

105  Single Convention on Narcotic Drugs, 1961 (n 
3) art. 14.1(d).

106  Commentary on the Protocol amending 
the Single Convention on Narcotic Drugs, 1961 
(n 68) art. 14, commentary 22: ‘As long as the 
Board is not authorized under subparagraph (d) 
to call the attention of the Parties, the Council 
and the Commission to the matter and actually 
does not do so, it is bound to treat as con#dential 
communications made under subparagraph (a), 
including its own requests for explanations or 
proposals of consultations, as well as the replies 
of Governments and the course and contents of 
consultations. The Board is however not precluded 
from publishing in a report made pursuant to article 
15, paragraph 1 that part of the information supplied 
by Governments under subparagraph (a) which has 
also come to its notice from other communications 

Furthermore, this speci#c power 
of the INCB does not require the 
exclusion of civil society even if it 
decides to act in con#dence, as NGOs 
may still submit the information that 
sets the process in motion under 
Article 14.1(a).

The 1971 and 1988 Conventions are 
remarkably similar in this regard. 
Article 19 of the 1971 Convention is 
almost identical in wording to Article 
14 of the 1961 Single Convention, 
although it does not mention NGOs. 
Article 22 of the 1988 Convention, 
though arguably stronger in terms of 
con#dentiality than its 1961 and 1971 
counterparts, retains the ability to 
call the matter to the attention of the 
other states parties, ECOSOC and the 
Commission on Narcotic Drugs.107

The only speci#c mentions of a 
requirement of con#dentiality in the 
three drug conventions are therefore 
extremely limited and subject to 
considerable discretion on the part 
of the Board. Again, this situation is 
not unique to the INCB. Article 20.2 
of the Convention Against Torture, 
for example, allows for an urgent 

which it is not required to treat as con#dential’.

107  Convention against the Illicit Tra"c in Narcotic 
Drugs and Psychotropic Substances 1988 (n 3) art. 
22.1(b): ‘(ii) Prior to taking action under iii) below, the 
Board shall treat as con#dential its communications 
with the Party concerned under the preceding 
subparagraphs; (iii) If the Board #nds that the 
Party concerned has not taken remedial measures 
which it has been called upon to take under this 
subparagraph, it may call the attention of the Parties, 
the Council and the Commission to the matter’.
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con#dential inquiry to be carried out 
by one committee member if the 
committee has received information 
that torture is taking place in a 
state party. This information may 
come from NGOs. Once again, the 
di!erence in working methods 
between the INCB and the human 
rights treaty bodies is driven by 
choice rather than mandate.

Most of the human rights treaty 
bodies are also empowered to receive 
individual complaints.108 The aim of 
the individual complaints system 
is to call attention to human rights 
violations and to propose remedial 
measures, including compensation. 
In some circumstances, individual 
complaints may be submitted by 
NGOs on behalf of victims (similarly 
the INCB may act on information 
received from NGOs under Article 
14 of the 1961 Single Convention109). 
In serious cases, the human rights 
committees may recommend that 
emergency action be taken by the 
government pending the hearing of 
the case. 

108  Only the Committee on the Rights of the Child 
and the Committee on Economic, Social and Cultural 
Rights cannot. An optional protocol creating this 
power for CESCR is currently being debated. 

109  The mechanism itself, however, is very 
di!erent from that of the human rights treaty bodies 
which, once the complaint has been received, 
act more as quasi-courts, receiving submissions 
from both sides, assessing the facts and making a 
decision. In this way it is the human rights treaty 
bodies rather than the INCB which may be more 
accurately described as ‘quasi-judicial’.

Though necessarily di!erent 
in design, the objectives of the 
mechanisms relating to violations in 
both systems are therefore identical 
– to remedy the violation. The key 
di!erence is that the human rights 
treaty bodies are willing to act on 
information from NGOs bringing 
violations to their attention, while 
the INCB is not, despite its speci#c 
mandate to do so within the 1961 
Single Convention, as amended by 
the 1972 Protocol.

4.3 Treaty interpretation

Another activity in which the INCB is 
involved is treaty interpretation. It has 
stated publicly, for example, that safe 
injecting sites would violate the terms 
of the conventions, despite advice to 
the contrary from the UN’s own legal 
experts.110 It is interesting to note, 
however, that treaty interpretation 
is not speci#cally part of the Board’s 
mandate under the drug conventions. 
The INCB’s approach in this regard 
contrasts sharply with its claim to 
be unable to interact with NGOs 
without a speci#c mandate to do 
so, even though such engagement 
is clearly relevant to its functions. 
That said, few would deny that treaty 
interpretation is necessary for the 
Board’s ful#lment of its mandate.111 

110  See n 6.

111  Note also that the 1971 Convention creates 
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However, interpreting treaties is not 
a function unique to the INCB, as 
the human rights committees also 
do so, albeit often in a more open 
and consultative fashion. Both the 
Committee on Economic, Social and 
Cultural Rights and the Committee on 
the Rights of the Child, for example, 
hold ‘days of general discussion’ 
around speci#c issues within the 
conventions. These are open 
meetings to which anyone may make 
submissions or attend. The outcome 
of such meetings is often a ‘general 
comment’, an authoritative statement 
clarifying the meaning of certain 
convention rights that is intended 
to assist states parties in their 
understanding of their obligations. 
Although such statements may be, 
and often are, developed without 
consultation, noti#cations are 
released informing civil society that 
deliberations are underway and all 
general comments are made public 
once complete.

no system of estimates for psychotropic substances 
comparable to that provided for narcotic drugs in 
the 1961 Convention, yet over the years the INCB 
convinced states to provide such estimates, even 
though this is strictly speaking outside the scope of 
the conventions. This is again contrary to the Board’s 
insistence on strict interpretation of the treaties. See 
J. Sinha, ‘The history and development of the leading 
international drug control conventions’ (21 February 
2001), prepared for the Senate Special Committee on 
Illegal Drugs (Canada), 27–28.

4.4 Country visits/missions

The INCB undertakes approximately 
twenty country visits or missions 
each year. These are not announced 
publicly in advance, and NGOs or 
civil society organisations are not 
consulted as part of the information-
gathering process. Again, this is 
not an activity unique to the Board, 
although the lack of civil society 
involvement certainly is.

Some human rights treaty bodies may 
also undertake ‘inquiries’ into ‘grave 
and systematic’ violations of the 
relevant conventions. Such inquiries 
involve a fact-#nding mission to the 
country in question.112 During such 
visits, the committees regularly 
engage with NGOs. Indeed all of the 
inquiries that have been undertaken 
to date have been initiated on the 
basis of information provided by 
NGOs.113 

112  Optional Protocol to the Convention on the 
Elimination of All Forms of Discrimination Against 
Women (15 October 1999) UNGA Res. A/RES/54/4, 
art. 8; Convention Against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment 
(n 51) art. 20; International Convention on the 
Elimination of All Forms of Racial Discrimination (n 
42) art 22.; In relation to the latter two provisions, 
states parties must make a declaration recognising 
the competence of the relevant committee to 
undertake such inquiries.

113  Committee on the Elimination of 
Discrimination Against Women, ‘Report on Mexico’ 
(27 January 2005) UN Doc. no. CEDAW/C/2005/OP.8/
MEXICO, para. 3; Committee Against Torture, ‘Report 
of the Committee Against Torture’ (2002) UN Doc. 
no. A/57/44, para. 125; Committee Against Torture, 
‘Report of the Committee Against Torture’ (2000) 
UN Doc. no. A/55/44, para. 220; Committee Against 
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As part of the periodic reporting 
process, human rights committee 
members are also often invited by 
NGOs to visit countries personally 
in order to see the human rights 
situation for themselves prior to the 
session with the government. While 
the INCB has on rare occasions met 
with NGOs during country visits, this 
is not the Board’s standard practice.114 
This stands in stark contrast to the 
approach of the treaty bodies, which 
regularly meet NGOs and a!ected 
communities during such visits in 
order to gain a clearer insight into the 
situation on the ground.115 The INCB, 
through its exclusion of civil society, 
therefore severely limits its ability to 
gain this insight.

Torture, ‘Activities of the Committee Against Torture 
pursuant to article 20 of the Convention Against 
Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment: Turkey’ (15 November 
1993) UN Doc. no. A/48/44/Add.1, para. 3; Committee 
Against Torture, ‘Report on Mexico produced by the 
Committee under Article 20 of the Convention, and 
Reply from the Government of Mexico’ (26 May 2003) 
UN Doc. no. CAT/C/75, para. 3; Committee Against 
Torture, ‘Report of the Committee Against Torture’ 
(1996) UN Doc. no. A/51/44, para. 182. 

114  For an overview of INCB country missions 
see INCB, ‘Activities’, http://www.incb.org/incb/en/
activities.html (date of last access: 21 January 2008).

115  See, for example, CEDAW (n 113) para. 17.
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